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Abstract:  

 

This dissertation looks at section 178 of the Crimes Act 1961 – Infanticide.  The provisions of this section 

are outdated and no longer fit for purpose.  The central theme is that this offence should be gender neutral, 

as males, as well as females, may suffer from the same antenatal and postnatal physiological and 

psychological effects.  This legislative provision is discriminatory to males and contributes to the continuing 

inequities that males face in relation to the criminal law.   

 

The element of lactation is discussed and it is recommended that this is removed.  Lactation is identified as 

not being gender specific.  It is proposed that the legislation is amended to reflect the now known causes of 

disturbance of the mind and the fact that this is not a gender specific condition in relation to the effects 

individuals may suffer as a result of pregnancy or the birth of a child.  It is further argued that the 

“disturbance of the mind” element should be defined within the Act and must be a more than a trivial 

diagnosis.  This means something more than “baby blues” and this is to ensure that this legislation is being 

utilised appropriately.  Lastly, there is the need for the legislation to be amended in relation to the age of 

the child that may be the victim of infanticide.  The current age of the victim can be a child up to the age of 

ten years old.  It is proposed that this is reduced to 12 months of age.     
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Chapter 1:  

 

1.1 Introduction: 

 

Infanticide at common law is defined as “The killing of a child under 12 months old by its mother.  If the mother 

can show that the balance of her mind was disturbed because of the effects of the childbirth or lactation, she will 

be found guilty of infanticide, rather than murder…”.1  The term neonaticide refers to babies that are murdered 

within the first twenty four hours of life and filicide is the term for a child killed by a parent.2   

 

In preparing this paper I have surveyed infanticide within the New Zealand jurisdiction and looked to legislation 

and research from overseas jurisdictions, in particular, from Australia, Canada and the United Kingdom.   

 

This research will look at whether or not the law of infanticide is fit for purpose in New Zealand’s modern society.  

The law of infanticide in New Zealand is an antiquated law imported from the United Kingdom.  The law, as it 

currently stands, is discriminatory, as it is a gendered offence, pathologizes women based on unfounded medical 

reasoning and diminishes the status of children in New Zealand society.  Reform of this legislation will be 

evaluated in light of the findings made.   

 

1.2 Infanticide: 

The law of infanticide is unique as it is both an offence and a defence in New Zealand.3  In New Zealand there 

has been common law expansion of the crime of infanticide to include children that are not biologically the 

offenders child.4   

 

There was a social argument in relation to why the provision of infanticide was introduced and this argument was 

that in the pre-modern and early modern social landscape, women were deemed to be sexually vulnerable, 

especially those employed as servants, there was significant stigma attached to unwed mothers, there was a 

deficiency in birth control, and high rate infant mortality.5   These social considerations were reflected where 

juries historically were unwilling to convict mothers of murder, which, resulted in full acquittals of some mothers 

on trial for murdering their children.  In New Zealand the statistics in relation to infanticide are not reported in 

substantive form, however, in the United Kingdom statistics relating to infanticide conviction show that there is 

an abandonment of custodial sentences and women were often charged with lesser crimes such as concealment of 

birth of the dead baby.6  In the United States research has shown in 1998 that 65% of maternal filicides were 

 
1 Oxford University Press Oxford Dictionary of Law (8th ed, Oxford University Press, Oxford 2015).   
2 Pitt, S and Bale, E “Neonaticide, Infanticide, and Filicide: A Review of the Literature” (1995) 23 Bull Am Acad Psychiatry 375 at 375-

376.   
3 Thomas Westaway “Guilty But Substantially Mentally Impaired” [2011] NZLawStuJl 2. 
4 R v P [1991] 2 NZLR 116. 
5 Loughnan A “Gender, ‘Madness’, and Crime: the Doctrine of Infanticide. In: Manifest Madness: Mental Incapacity in the Criminal Law.” 
(2012) Oxford University Press <https://oxford.universitypressscholarship.com/view/10.1093/acprof:oso/9780199698592.001.0001/acprof-

9780199698592-chapter-8> at [8].  
6 Loughnan, above n 5 at 209 and 224. 

https://advance.lexis.com/api/document/collection/cases-nz/id/5BBH-PX61-FJTD-G1RF-00000-00?cite=R%20v%20P%20%5B1991%5D%202%20NZLR%20116&context=1230042&icsfeatureid=1517128&federationidp=C3P5FR51209
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acquitted on grounds of insanity and not a single woman in this study served more than one night in prison.  It is 

further reported in this article that juries still rarely convict.7   

 

Acquittals were seen as undesirable by public officials and the judiciary as this resulted in no conviction being 

recorded and the offender receiving no incarceration or treatment.8  The infanticide provision in New Zealand 

gives the jury the power to substitute a charge of murder for one of infanticide where they see fit.9  This was made 

available to sympathetic juries to secure a conviction. 

 

1.3 Legislative Provisions: 

 

The current legislation is as follows;     

 

The New Zealand Crimes Act 1961 – Section 178 – Infanticide:  

 

Section (1) – “Where a woman causes the death of any child of hers under the age of 10 years in a manner that 

amounts to culpable homicide, and where at the time of the offence the balance of her mind was disturbed, by 

reason of her not having fully recovered from the effect of giving birth to that or any other child, or by reason of 

the effect of lactation, or by reason of any disorder consequent upon childbirth or lactation, to such an extent that 

she should not be held fully responsible, she is guilty of infanticide, and not of murder or manslaughter, and is 

liable to imprisonment for a term not exceeding 3 years”. 

 

Section (2) – “Where upon the trial of a woman for the murder or manslaughter of any child of hers under the age 

of 10 years there is evidence that would support a verdict of infanticide, the jury may return such a verdict instead 

of a verdict of murder or manslaughter, and the defendant shall be liable accordingly. Subsection (2) of section 

339  shall be read subject to the provisions of this subsection, but nothing in this subsection shall affect the power 

of the jury under that section to return a verdict of manslaughter”. 

 

Section (3) – “Where upon the trial of a woman for infanticide, or for the murder or manslaughter of any child of 

hers under the age of 10 years, the jury are of opinion that at the time of the alleged offence the balance of her 

mind was disturbed, by reason of her not having fully recovered from the effect of giving birth to that or any other 

child, or by reason of the effect of lactation, or by reason of any disorder consequent upon childbirth or lactation, 

to such an extent that she was insane, the jury shall return a special verdict of acquittal on account of insanity 

caused by childbirth”.10 

 

The term “any child of hers” has been expanded within case law to include children that are not biologically 

related to the offender.  The interpretation of “any child of hers” was considered and expanded in the case of R v 

 
7 Stangle, H “Murderous Madonna: Femininity, Violence, and the Myth of Postpartum Mental Disorder in Cases of Maternal Infanticide and 

Filicide” (2008) William and Mary Law Review Vol 50 728 at 728-729. 
8 Brennan, K “A Fine Mixture of Pity and Justice: The Criminal Justice Response to Infanticide in Ireland” (2013) JSTOR 
<www.jstor.org/stable/43670670> at 819. 
9 Crimes Act 1961, s178(2).  
10 Section 178.   



 7 

P.11  In this case the offender had two of her own children, one six month old baby and one eighteen month old 

infant.  The offender was still breast feeding one child.  The woman murdered a five year old child that was not 

biologically hers, however, lived in her household.  In this case “any child of hers” was interpreted to be any child 

that “in fact, law and common sense, can be said to be hers (due to circumstance)”12 that would be covered in 

application of 5(j) of the Interpretation Act 1924.13  This is arguably outside the intention of the legislation, as 

was argued by the prosecution, otherwise one would think that the legislation would state “any child” at all could 

be the victim at the hands of a woman that fell within the other provisional elements where “in fact or common 

sense” allowed.             

 

This section sets the imprisonment term at a maximum of three years.14  This sentence is significantly shorter than 

for other intentional acts that result in death.  When comparing the sentence for murder that has a sentence of 

imprisonment for life15 and the sentence for non-intentional acts resulting in death such as manslaughter, that also 

has a sentence of imprisonment for life,16 the sentencing for infanticide is minimal and could be seen as 

diminishing the child’s status in society.  Another important note is the fact that no woman convicted of infanticide 

in New Zealand has ever received a term of imprisonment, as reported in the case of R v CRS.17   

 

It is significant, when compared to overseas jurisdictions, that within New Zealand legislation the age is any child 

under ten years of age in relation to infanticide, which is significantly higher than that of other jurisdictions 

researched and does not align with any definition of infanticide.18      

 

The legislative section of infanticide is gender specific and only applies to females.  The reason for this is the 

language used within the legislation, specifically, “a woman… where at the time of the offence the balance of her 

mind was disturbed, by reason of the… effects of giving birth or by reason of the effect of lactation”.  This wording 

makes it impossible to apply to a male who, also suffering from a disturbed mind, murders any child of his.  Thus 

there is inherent gender bias  in our legislation.19  In Canada, New South Wales, Australia and the United Kingdom 

the criminal provisions relating to infanticide are similarly gender specific.20  This bias has historic origins, 

however, may no longer be appropriate given the modern understanding of disabling psychological conditions 

that affect both men and women.  This was highlighted in a New Zealand study it was found that males with a 

mental disorder reported significantly more role, social and cognitive disability than females with the same 

disorders.21    

               

 
11 R v P, above n 4.   
12 R v P, above n 4 at 121.    
13 Interpretation Act 1924. 
14 Section 178(1).   
15 Section 172(1).  
16 Section 177(1).   
17 R v CRS [2012] NZHC 709; BC201260920. 
18 Section 178(1).   
19 Human Rights Commission “Mens Rights” (2021) Human Rights Commission  <www.hrc.co.nz › files › Men27s_Rights – document>. 
20 Criminal Code RSC 1985 c C-46, s 233, Crimes Act 1940 (NSW), s 22A and Infanticide Act 1938 (UK), s 1.     
21 Scott, K M and Collings, S C D “Gender and the association between mental disorders and disability” (2010) Journal of affective 

disorders 125 at 207-212. 
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Within the existing legislation, when a defendant is on trial for infanticide, murder or manslaughter of any child 

of hers under the age of ten and the jury form the opinion that at the time of the offence  the woman was suffering 

any disturbance, due to lactation or the effects of giving birth connected to giving birth to such an extent that she 

was insane, the jury is able to return a special verdict of acquittal on account of insanity caused by childbirth.22  

This outcome, however, has a significant flow-on impact for the offender.23  Upon  acquittal, on the basis of the 

special verdict, the Judge is required to have the offender examined by two medical professionals, after which, 

the offender may be detained in a hospital, a facility or a prison.  The period of detention is not specified, which 

could result in indefinite detention, however, this has not happened in New Zealand to date.  This is also not likely 

to happen given that offenders detained as special patients under Mental Health legislation must experience 

regular clinical and Mental Health Review Tribunal reviews to determine ongoing risk and/or public safety 

concerns and reclassification as ‘committed’ patients where public safety issues are satisfied.  This provision 

operates according to the Mental Health (Compulsory Assessment and Treatment) Act24 and the Intellectual 

Disability (Compulsory Care and Rehabilitation) Act.25    

 

In Canada infanticide is defined as follows: 

 

Infanticide; “A female person commits infanticide when by a wilful act or omission she causes the death of her 

newly-born child, if at the time of the act or omission she is not fully recovered from the effects of giving birth to 

the child and by reason thereof or of the effect of lactation consequent on the birth of the child her mind is then 

disturbed.”.26   

 

The requirements to qualify for infanticide in Canada are that the accused is female, that she is suffering some 

form of mental disturbance with a nexus to either, childbirth or lactation, the victim must be the offender’s child 

and the victim must be younger than twelve months old.27  The term of imprisonment is a maximum of five years 

in Canada.28  This provision is similar to New Zealand law in the need for lactation or disturbance of the mind.  It 

differs significantly, however, in relation to whose death  the woman causes. In Canada infanticide applies to “her 

newly-born child”.29  This differs from New Zealand, where the child does not need to be one the woman  gave 

birth to and the age of the victim can be up to ten years of age.   

 

Australia: 

 

 
22 Section 178(3).   
23 Section 178(4).   
24 Mental Health (Compulsory Assessment and Treatment) Act 1992.   
25 Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003. 
26 Criminal Code RSC 1985 c C-46, s 233.  
27 Ayaz Mehdi “Relic of a Puritanical Past: The Crime of Infanticide” (September 2019) LinkedIn <www.linkedin.com/pulse/relic-
puritanical-past-crime-infanticide-ayaz-mehdi>.  
28 Criminal Code, above n 26 at s 237(a).    
29 Criminal Code, above n 26 at 233.   
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Australia is a Federal system and as such each State has its own criminal code.  This paper will only discuss New 

South Wales for comparative purposes, however, will note some of the differences between the States.  Infanticide 

has been retained in three Australian States only.  These are Tasmania, Victoria and New South Wales.    

 

In Australia (New South Wales), infanticide is covered within the Crimes Act 1990:  

 

Infanticide — Section 22A Infanticide; 

 

(1) “A woman is guilty of infanticide and not of murder if— 

(a) the woman by an act or omission causes  the death of a child, in circumstances that would constitute murder, 

within 12 months of giving birth to the child, and  

(b) at the time of the act or omission, the woman had a mental health impairment that was consequent on or 

exacerbated by giving birth to the child”.30 

 

Interestingly, the provision for infanticide in New South Wales is narrower in its approach.  Unlike New Zealand’s 

approach, it only applies to a child that the woman has given birth to and again there is a significant difference in 

the age of children that are captured under the statute.  This provision also operates to reduce the seriousness of 

the offence, however, does not operate as an exculpatory defence that could result in an acquittal.  A significant 

difference from New Zealand and Canada is the sentence that may be imposed. The maximum term of 

imprisonment, in New South Wales it is up to 25 years imprisonment.31  Furthermore, the provision in New South 

Wales is more specific, in the fact that the mental health impairment may be ‘exacerbated’ by the birth of the child 

and not specifically caused by the birth of the child.   

 

In Victoria the age of the victim is up to two years of age and the maximum imprisonment sentence is five years.  

This is significantly different from New South Wales.  The maximum sentence in Tasmania is 21 years 

imprisonment and the age of the victim is 12 months old.32        

    

United Kingdom: 

 

There is a rich history of infanticide in English law.  It is stated that infanticide and abortion was one of the earliest 

form of population control.33  In the early 17th century infanticide was in fact considered the most common type 

of murder.34  The London Foundlings Hospital was opened in 1739 and one of the reasons for this was due to the 

incidence of infanticide.35  The true historical statistics will never be known definitively,36 however official 

statistics for England and Wales show that between 1938 and 1940 there were 76 children that were murdered, all 

 
30 Crimes Act 1940 (NSW), s 22A.   
31 Judicial Commission of New South Wales “Sentencing Bench Book – Particular Offences” (June 2021) Judicial Commission of New 

South Wales <www.judcom.nsw.gov.au/publications/benchbks/sentencing/manslaughter.html#p40-070> at [40-070]. 
32 Clarke, M “Infanticide – VIC” (2021) GotoCourt <www.gotocourt.com.au/criminal-law/vic/infanticide/>. 
33 Sauer, R. “Infanticide and Abortion in Nineteenth-Century Britain.” (1978) Population Studies JSTOR <www.jstor.org/stable/2173842> at 81–93. 
34 John Burnett, “A Treatise on Various Branches of the Criminal Law of Scotland” (Edinburgh, 1811) at 570. 
35 Quoted by R. H. Nichols and F. A. Wray, The History of the Foundling Hospital (London, 1935) at 16. 
36 Sauer, above n 33 at 82. 
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aged under twelve months old, and this represented 34% of all murders.37  Infanticide was considered a common 

occurrence in to the early 19th century.   

 

Due to widely practiced Christianity in England and Wales the act of killing a child was considered to be the same 

as that of murdering any other person and if convicted of murder, this was punishable by death.  Laws were passed 

in 1623 that made some alleged infanticides the only offences where the onus was reversed and the burden of 

proof was on the defendant and not the Crown.  For example, where an illegitimate child was born, which was 

later found to be dead, the defendant had to prove their innocence.  It was reported that due to the unfairness of 

these laws juries often refused to convict.38  In 1803 a lesser offence of concealment of the birth and death of a 

baby was introduced and this had a lesser sentence of up to two years imprisonment.  The convictions of 

concealment offences averaged out to eight per between 1810 and 1816.39   

 

Baby farms were created in Britain and these were privately run institutions that cared for unwanted children for 

a fee.  The infant mortality rate was around 90% in the 1870’s.  Of these deaths it is estimated that 70-75% of 

these deaths were intentional.  Death was stated to occur more aptly if the child’s care payments ceased.40  

 

During 1880-1900 the birth rate began to drop across all areas of society and this reduced the number of infanticide 

cases.41                     

 

Currently in the United Kingdom the infanticide law is defined in section 1 of the Infanticide Act 1938 as follows;  

 

Offence of Infanticide - (1) “Where a woman by any wilful act or omission causes the death of her child being a 

child under the age of twelve months, but at the time of the act or omission the balance of her mind was disturbed 

by reason of her not having fully recovered from the effect of giving birth to the child or by reason of the effect 

of lactation consequent upon the birth of the child, then, if the circumstances were such that but for this Act the 

offence would have amounted to murder or manslaughter, she shall be guilty of felony, to wit of infanticide, and 

may for such offence be dealt with and punished as if she had been guilty of the offence of manslaughter of the 

child”. 

 

(2) “Where upon the trial of a woman for the murder or manslaughter of her child, being a child under the age of 

twelve months, the jury are of opinion that she by any wilful act or omission caused its death, but that at the time 

of the act or omission the balance of her mind was disturbed by reason of her not having fully recovered from the 

effect of giving birth to the child or by reason of the effect of lactation consequent upon the birth of the child, then 

the jury may, if the circumstances were such that but for the provisions of this Act they might have returned a 

verdict of murder or manslaughter, return in lieu thereof a verdict of infanticide”.42 

 

 
37 The Lancet (10 October 1863) at 426.  
38 Sauer, above n 33 at 82.  
39 Ibid.  
40 Sauer, above n 33 at 87. 
41 Sauer, above n 33 at 90. 
42 Infanticide Act 1938 (UK), s 1.   
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Although New Zealand imported its infanticide law from the United Kingdom and there are similarities, there are 

significant differences.  Comparing the statute in the United Kingdom, the law is again much more restrictive 

upon the age of the child that is the victim of infanticide and the maximum sentence that can be imposed is life-

imprisonment, which is a similar sentence to that of New South Wales.  The United Kingdom and New Zealand 

share the requirement that the balance of the mind is disturbed due to the effects of giving birth to a child.       

 

In conclusion, after comparing New Zealand’s infanticide provision with that of Canada, Australia and the United 

Kingdom, there are similarities in the required elements in relation to the woman’s “disturbance of the mind”, 

“effect of giving birth” and “lactation”.  Notably, however, no other Country compared, shares the high age of the 

child that may be the victim.  The other jurisdictions require that the child be the biological child of the offender 

and the victims age is limited to twelve months.  Overall, New Zealand holds the lowest maximum imprisonment 

sentence for this crime out of the above jurisdictions.     

  

 

2.1 Recidivism:  

 

Whilst most would like to believe, and some even state, that the risks of recidivism by offenders that commit 

infanticide is low, it has been evidenced in New Zealand43 and overseas that there are offenders that kill more 

than one of their children.  Some of these offenders kill multiple children over a period of time and some have 

killed multiple children at one time.44         

 

In the case of R v CRS45 the offender had five children.  Two of the children had been adopted out previously.  

The third child had been removed from the woman’s care.  The fourth child was believed to be stillborn and the 

woman had concealed the body of this child.  She was arrested and charged with the concealment of the body.  

Upon conviction she was sentenced to supervision for one year.  In the present case, which relates to the fifth 

child, the mother had given birth to the child, proceeded to smother the baby, place the baby in a plastic bag and 

then stored the corpse in her wardrobe.  It was approximately six weeks later that the offender’s mother found the 

decomposing body of the baby in the wardrobe.46  Astonishingly, in this case the Parole Officer with the 

Department of Corrections and the woman’s psychiatrist both stated that the risk of reoffending was low.47 

However, this was the second time that she was being charged in relation to criminal offending against her children 

that had died.   

 

In another case in Canada, R v Borowiec48 in 2010 the offender had left her new born baby in a dumpster.  The 

baby was found alive.  When the mother was found, she told the authorities that she had also delivered two other 

 
43 Hewitson, M “Infanticide, Mothers who Kill” (22 August 2000) New Zealand Herald <www.nzherald.co.nz/nz/infanticide-mothers-who-
kill/W6ANF63D5QXVI5PVPEFSX6UX34/>.   
44 Porter, Theresa, and Helen Gavin. “Infanticide and Neonaticide: A Review of 40 Years of Research Literature on Incidence and Causes.” (2010) 

Trauma, Violence & Abuse 11 99 at 105 and Sokmensuer, H “Killer Moms: Susan Smith, Diane Downs and Others” (14 August 2020) People 

<https://people.com/crime/killer-moms-susan-smith-diane-downs-and-others/>.  
45 R v CRS, above n 17. 
46 At [4].   
47 At [13].   
48 R v Borowiec 2016 SCC 11. 
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children, one in 2008 and another in 2009.  She stated that she had left both of these babies in dumpsters as well.49  

This is another example of the occurrence of recidivism in this type of offending.  Due to the fact that neonaticide 

cases share characteristics, such as no knowledge of the baby by anyone else and the fact that there is no birth 

certificate, so no ‘missing’ person, the ability to gather reliable data on the incidences is limited, however, cases 

such as these identify the occurence of recidivism.50          

 

In the United States of America there are many reports of recidivism in relation to infanticide.  In these cases 

some of the infants were initially thought to have died from Sudden Infant Death Syndrome  One mother was 

reported to have killed eight of her children51 and in another case of misdiagnosed SIDS a mother killed five of 

her children.52  In another reported case a child had been dumped and matched deoxyribonucleic acid (DNA) with 

a previous baby that was dumped, but no offender was ever identified.53   

 

The Australian case of Guode v R involved a woman who was charged with murder, attempted murder and 

infanticide.  In this case the woman had her four children in the car with her and she drove into a lake.  Only one 

of the children survived.  She was charged with murder of two of the children, attempted murder of the surviving 

child and infanticide of the infant.  This is an example of a mother committing familicide.54  

 

In France infanticide has been prevalent and recidivism evident.55  One case was where a mother had killed six 

babies, suffocating four and strangling two of the children.  She then concealed the babies in bin liners.  

Psychological experts in this case stated that the chances of reoffending were high.56  In another case, the woman 

had given birth to eight children and smothered all of them.  She buried two corpses in the garden and had six 

corpses in the garage.   

 

In France the standalone provision of infanticide was removed from the French penal code in 199457 and now 

infanticide is covered under the “murder of a minor under the age of 15 years old”.  This, whilst, not directly 

stated as a standalone infanticide provision, is France’s equivalent.58  This makes France’s infanticide age higher 

than New Zealand. However, this offence is actually a different category of murder.  It is not gendered, nor is it 

pathologized and there is no parent relationship requirement.   

 

 
49 R v Borowiec, above n 47 at [3]. 
50 Klier, Claudia M et al. “Repeated neonaticide: differences and similarities to single neonaticide events.” (2019) Archives of Women's 

Mental Health 22 1 at 159-164.  
51 History “Mother Charged with Smothering her Eight Children” (5 August 1998) History.com <www.history.com/this-day-in-

history/mother-charged-with-smothering-her-eight-children>. 
52 Judson, G “Mother Guilty of Killing Five Babies” (22 April 1995) New York Times <www.nytimes.com/1995/04/22/nyregion/mother-

guilty-in-the-killings-of-5-babies.html>.  
53 Porter. T & Gavin. H “Infanticide and Neonaticide” (July 2010) Trauma, Violence and Abuse 11 99 at p 99-112.   
54 Guode v R BC202009491.   
55 BBC News “Details emerge in French baby killing case” (29 July 2010) BBC News <www.bbc.com/news/world-europe-10803080>.  
56 Davies, L “French Woman Sentenced to 15 Years for Killing Six Babies” (19 March 2010) The Guardian 

<www.theguardian.com/world/2010/mar/19/french-woman-15-years-babies>.  
57 Bamat, J “How do courts judge mothers who kill their babies?” (31 July 2010) France 24 <www.france24.com/en/20100730-maternal-
neonaticide-infanticide-justice-france-usa-canada-cottrez >. 
58 Schpoliansky, C “French Woman Jailed After Confessing She Killed her Eight Infants” (30 July 2010) ABC News 

<https://abcnews.go.com/International/Health/french-woman-confesses-killing-babies/story?id=11279060>. 
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Sudden infant death syndrome (SIDS) is the most common type of post-neonatal death in children aged twelve 

months and under.  It is reported that between 5-11% of deaths recorded as SIDS may in fact be homicides.59  The 

most recent statistics are from 2017 in relation to SIDS in New Zealand, and in 2017 there were 48 unexpected 

deaths in infancy recorded.60  If, between 5-11% were in fact homicides, this would mean that between 2-5 of 

these children were victims of homicide.  This indicates that there is an even higher incidence of infanticide than 

officially recorded.   

 

The highest infant death rates were from the most deprived areas and were double that of the least deprived areas.  

The highest death rate was for babies of women aged less than 20 years old.61       

 

The unfortunate thing is that there are many cases that are concealed, hidden or the cause of death may be 

unknown,  meaning that the true statistics relating to infanticide will never truly be known.62  On this basis 

recidivism may be more prevalent that it is currently believed to be.    

 

Incidence of recidivism: 

 

Whilst there is no way to know the true extent of infanticide in society, there is evidence in New Zealand and 

overseas that there are women who are recidivist offenders, some of whom may murder more than one child at a 

time.  This must be recognised in order to reduce the number of children that are victims of this crime.  Denial of 

the incidence of recidivism will not reduce its occurrence.    

 

Questions that need to be answered include what are we doing about this?  What policies have been  implemented 

to reduce this?  Perhaps, the recognition of those at risk through antenatal screening and postnatal follow-ups may 

aim to reduce the incidence of infanticide. 

 

2.2 Other Options: 

 

When an woman is faced with an unwanted pregnancy they have the option of having an abortion, placing the 

child in care or the child may be placed up for adoption.    

 

The option of abortion, however, may be a challenge for those that do not know they are pregnant, for those that 

wish to remain anonymous and for those that are isolated.  Access to this service may be limited due to a range of 

 
59 Hässler F, Zamorski H, Weirich S. “The problem of differentiating between sudden infant death syndrome, fatal Munchausen's syndrome 

by proxy, and infanticide” (2007) National Library of Medicine <https://pubmed.ncbi.nlm.nih.gov/17970367/>. 
60 Ministry of Health “Fetal and Infant Deaths web tool” (19 November 2020) Ministry of Health <www.health.govt.nz/publication/fetal-
and-infant-deaths-web-tool>.  
61 Ibid.  
62 Porter, above n 53 at 100. 
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factors.63  A further consideration is those that are ethically opposed to abortion for other than the most exigent 

circumstances.64   

 

The second option is to give the child up for adoption.  This is an arduous pathway.  Adoption law requires that 

the mother and the father if he is a legal guardian must wait until the baby is twelve days old before she can 

consent to its adoption and requires consultation with Oranga Tamariki social workers and the prospective 

parents.65  Oranga Tamariki has a legislative process that must be followed, and may be lengthy as even once 

adoptive parents have been approved and the mother or both parents have consented an application will need to 

be made to the Family Court to adopt.  If an interim order is made initially, then it will be a further 6-12 months 

before final court orders are made.66  The majority of adoptions in New Zealand are open adoptions, as this accords 

with the child’s rights to know their parents.67  However, here we must also consider the need to preserve life.  

There must be another option for a woman who does not want her child.  If we leave them with no or few options, 

there must be a sense of powerlessness that accompanies the pregnancy, which leading possibly to the fourth, 

unlisted option, namely,  murder.  The focus should be on the reduction in fatalities experienced around  unwanted 

pregnancies.         

 

Baby hatches currently operate in some overseas jurisdictions and date back to medieval times where women 

could leave a child anonymously.68  These are a way of allowing mothers that have given birth to unwanted 

babies/or babies they are unable to keep to leave the baby anonymously, in a safe place.  These are  an  attempt 

to reduce the instance of infanticide and neonaticide, especially where there is a strong connection with concealed 

pregnancies.  There is also the option for the mother and/or father to return for the child.  However, the time frame 

for this differs from Country to Country.  Baby hatches are currently used in China, Germany, Czech Republic, 

Italy, Malaysia, Russia, Poland and Hungary.69   By contrast, in the United States of America they have safe haven 

laws which means that a mother can leave a baby of less than 72 hours of age at a safe haven, which is generally 

a police station, fire station or a hospital.70 An alternative approach would  be  to make provision  for women to 

deliver babies at hospital without providing identification, as this would ensure that the child and woman is of 

sound health after the birth.71    

 
63 Family Planning New Zealand “Abortions” (2021) Family Planning New Zealand <www.familyplanning.org.nz/about/our-position-

statements/abortion>.   
64 National Unplanned Pregnancy Service “Why do some People Oppose Abortion?” (2021) National Unplanned Pregnancy Service 

<www.efc.org.uk/why-do-some-people-oppose-abortion/>. 
65 Oranga Tamariki “Placing your child for adoption” (27 March 2017) Oranga Tamariki <www.orangatamariki.govt.nz/adoption/placing-
your-child-for-adoption/>.  
66 Ministry of Justice “Adoption in Aotearoa New Zealand – Discussion Document” (June 2021) Ministry of Justice 

<www.justice.govt.nz/assets/Documents/Publications/Adoption-in-Aotearoa-NZ-Discussion-doc.pdf> at 10.  
67 United Nations Convention on the Rights of the Child (1990), art 8-10 and 21.    
68 Paolillo, Piermichele, Di Palma, Federico, Picone, Simonetta “The “Baby Hatch” from History to the Third Millenium” (3 March 2020) 
Journal of Pediatric and Neonatal Medicine 9 1 at 1-4.   
69 Hambrett, L “Is there a right way to abandon a baby?” (21 June 2013) Stuff <www.stuff.co.nz/life-style/parenting/baby/8786628/Is-there-

a-right-way-to-abandon-a-baby>.  
70 Ali, R “Things you didn’t know about Safe Haven laws: Every state has one” (13 September 2019) USA Today 

<www.usatoday.com/story/life/parenting/2019/09/13/safe-haven-laws-things-you-didnt-know-surrendering-newborn/2031516001/>.  
71 Ambrose, M “Baby hatches: the safest solution for abandoned newborns?” (25 January 2015) Herald Sun 

<www.heraldsun.com.au/news/victoria/baby-hatches-the-safest-solution-for-abandoned-newborns/news-

story/ebdf700728c87328e6c47a57a6b60b79>.  



 15 

It must be noted, that in August this year there were two instances of children being dumped in Auckland.72  One 

of these babies was left in a rubbish bin at the hospital by the babies mother73 and another one was found at the 

recycling centre.  The person that is responsible for this has not been identified, however, the mother is yet to 

come forward.74  These examples  make  infanticide a very current and serious issue in New Zealand.         

 

Adoption a hurdle: 

 

The process of adoption is a significant hurdle for women that have unwanted children.  This would require a 

significant amount of time from the woman, is likely to infiltrate her family life and be an ongoing interference 

and reminder, which the mother may be attempting to avoid.     

 

There needs to be a simpler process in place for women that have given birth and do not wish to keep the child. 

This may result in a reduction of the instances of infanticide and neonaticide.  This may also reduce the mental 

distress of those that feel they do not want or cannot keep their child.                   

 

Whilst there are other options that have been utilised overseas to combat the number of infanticides that occur,  

there  is no solution that will suit every set of circumstances.  Therefore, infanticide is likely to remain a recuring 

phenomenon.  It can, however, be minimised.       

 

3.1 Disturbance of the mind:  

 

In England and Wales , from where New  Zealand’s infanticide laws originate, it was officially recognised in 1927 

that women suffer severe stress from the effects of giving birth and lactation.   Associated with this was the belief 

that some women suffered insanity from stress. It was believed to be common for the women to attempt infanticide 

and/or suicide.75   

 

‘Disturbance of the mind’ is not defined in the Crimes Act.  In New Zealand the “disturbance of the mind” element 

in the offence of infanticide, does not require a nexus between the disturbance and the offence of infanticide, it 

need only be present when the offence is committed for infanticide to be applicable, this is reflected in the Crimes 

 
72 New Zealand Herald “Body of newborn baby found at Auckland recycling facility in Onehunga, police fear for mother” (17 August 2021) 

New Zealand Herald <www.nzherald.co.nz/nz/body-of-newborn-baby-found-at-auckland-recycling-facility-in-onehunga-police-fear-for-

mother/BCRNFQR2WKFV2YDTXRE3CE52B4/> and Leask, A “ Middlemore Hospital Newborn Death: Infant Found in Toilets, Police 

Supporting Family as Investigation Continues” (6 August 2021) New Zealand Herald <www.nzherald.co.nz/nz/middlemore-hospital-
newborn-death-infant-found-in-toilets-police-supporting-family-as-investigation-continues/4IT6MANBXMKAYZRVUPIIUZQG4M/>. 
73 Leask, A “Middlemore Hospital Newborn Death: Infant Found in Toilets, Police Supporting Family as Investigation Continues” (6 

August 2021) New Zealand Herald <www.nzherald.co.nz/nz/middlemore-hospital-newborn-death-infant-found-in-toilets-police-supporting-

family-as-investigation-continues/4IT6MANBXMKAYZRVUPIIUZQG4M/>. 
74 Earley, M “Baby Found Dead at Auckland Recycling Centre was a Girl, Born at Full Term” (18 August 2021) Stuff 
<www.stuff.co.nz/national/300385822/baby-found-dead-at-auckland-recycling-centre-was-a-girl-born-at-full-term>.   
75 Hopwood, JS “Child murder and insanity” (1927) J Ment Sci 73 95 at 95-108 and Steven E. Pitt “Neonaticide, Infanticide, and Filicide: A 

Review of the Literature” (1995) JAAPL <http://jaapl.org/content/jaapl/23/3/375.full.pdf> at p 376.  
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Act where the victim does not need to be the child that she has given birth to.76  Disturbance of the mind is a lower 

threshold to meet than insanity as it does not require the diagnosis of a recognised psychiatric condition.77      

 

Infanticide is commonly associated with the female having a post-partum condition of significant hormonal 

changes. However, there have only been a small  number of studies done in relation to this.  The results from 

studies that have been done, however, predominantly show that the hormonal changes after giving birth do not 

account for female mood disturbance, even though this is an enduring conclusion.78  There has been a low amount 

of research done in relation to the physiological changes that women face after child birth and the nexus to the 

mental state that women experience.     

 

It has been argued that there are only two psychiatric disorders that may be present and would impact upon a 

woman, causing her to kill a child.  These are psychosis and a form of severe depression.79  Post-partum psychosis 

is reported to have peripartum onset at between two weeks to two months of the mother giving birth and this is 

believed to be linked to underlying susceptibility to bipolar disorder and/or other mental conditions, rather than 

the commonly held belief in hormonal changes.80  Studies have shown that whilst a small number of women 

encounter emotional disturbance and/or fluctuations subsequent to giving birth to a child, severe depression and 

psychosis are scarce.81  This is not to say that these disturbances of the mind do not happen.  Rather the focus is 

on the cause, which is not believed to be related to hormonal changes, but to pre-existing mental illnesses or pre-

dispositions the woman has.82   

 

In the Diagnostic and Statistical Manual of Mental Disorders (DSM) in 1968 post-partum disorder was identified 

as a mental disorder and this appeared again in the second edition. However, it was removed from all of the 

following editions of the DSM.83  

 

There are three medically recognised post-partum disorders.  These are what are termed baby blues, post-partum 

depression and post-partum psychosis.84  Baby blues are considered to occur in between 25-80% of women after 

giving birth and are thought to be caused by hormonal changes, which may cause the woman to be tearful and 

irritable.  Post-partum depression is estimated to affect approximately 15% of women after giving birth and is 

recognised as a mental illness.  This condition may cause the woman to be anxious, gloomy, and unable to cope 

with the child.  Post-partum psychosis is rare and affects approximately 0.2% of women and this condition may 

cause hallucinations and delusions.85   

 
76 Section 178(1).  
77 Westaway, above n 3. 
78 Wisner, K., & Stowe, Z. “Psychobiology of Postpartum Mood Disorders” (1997) Northwestern University 

<www.scholars.northwestern.edu/en/publications/psychobiology-of-postpartum-mood-disorders> at 77-89.  
79 Anne-Frederique Naviaux, Pascal Janne, Maximilien Gourdin “Psychiatric Considerations of Infanticide: Throwing the Baby out with the 

Bathwater” (September 2020) National Library of Medicine <https://pubmed.ncbi.nlm.nih.gov/32890357/>.  
80 Hay, P. “Post-partum psychosis: Which women are at highest risk” (2009) PLoS Medicine 
<https://journals.plos.org/plosmedicine/article?id=10.1371/journal.pmed.1000027>. 
81 Porter, above 53 at 103.   
82 Porter, above 53 at 103..   
83 Anne-Frederique Naviaux above n 78 and The DSM-IV does not formally contain postpartum psychiatric disorders.  
84Sanjeev Anand, “Rationalizing Infanticide: A Medico-Legal Assessment of the Criminal Code’s Child  
Homicide Offence” (2010) Alta L Rev 705 at 711 [Anand], citing Karen Kleiss, “Defence urges  

infanticide verdict - Accused baby killer's fate in hands of jury” (19 June 2009) Edmonton Journal at [25].  
85 Ibid.  
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Arguments have been advanced that the status of babies has been diminished in society.  This is claimed to be 

reflected in law in New Zealand, especially in relation to the maximum prison sentence for this type of homicide 

being three years.  New Zealand’s approach to infanticide is found to be lenient in comparison to other 

jurisdictions with similar provisions.86  This is also noted in relation to the concept of disturbance of the mind. It 

has been said that the mental state that the offender has experienced should not be so minimal so as to “trivialise 

the death of the child”.87   At the same time the test should not be as stringent as the test for insanity or the 

provision would not achieve that desired result, nor reach the offenders that it is intended for.     

 

One note, is, that the victim in an infanticide case is largely ignored, which is a disservice to society as there needs 

to be recognition that an innocent life has been taken.  The fact that the offender has committed culpable homicide 

against a defenceless baby or child should be an aggravating factor to the case and not a mitigating one.88     

 

It has been found that there are reoccurring patterns with the offenders that commit infanticide.  These include, 

that they are often young women, unmarried and/or single, isolated, many have received a limited education, face 

poverty and those that are predisposed to mental illness.89  Concealment of the pregnancy and then the commission 

of infanticide was a common theme among those that committed the homicide within the first 24 hours of life. 

 

It could be argued that women who are suffering with baby blues, which is on the lower end of the spectrum in 

relation to post-partum conditions, should not benefit from the infanticide provision.  Although, this is arguably 

the only condition that would qualify as being due to the effect of giving birth and the only one that is connected 

to the change in hormone levels.  Since post-partum depression and psychosis are stated to be due to underlying 

conditions or conditions that these women are said to be predisposed to, these conditions may have onset or be 

exacerbated in some women after childbirth, however, are not caused by the effect of giving birth.90  This means 

they should not apply as the disturbance must be due to the effects of giving birth or lactation.  Arguably, only 

“baby blues” fits within the elements of infanticide, however, this type of disturbance is likely to be seen as 

trivializing the death of the child, which as stated above, should not occur.   

 

The lack of requirement for a recognised post-partum mental illness, where the offender has murdered, is unique 

in comparison to other forms of homicide in New Zealand.  The insanity defence available to defendants that are 

labouring under a disease of the mind or natural imbecility sets a high standard for defendants to meet.91  This 

seems reasonable, especially in the most serious of cases.  This requirement should be recognised within the 

infanticide provision by requiring that there is a diagnosis of some form of mental disturbance that is not “trivial”.   

 

 
86 Peter John Dean “Child Homicide and Infanticide in New Zealand” (2004) International Journal of Psychiatry 27 339 at 339-348.   
87 Her Majesty the Queen v Meredith Katherine Borowiec S.C.C. No.: 36585 “Respondents Factum” (4 January 2016) Supreme Court of 

Canada <www.scc-csc.ca/WebDocuments-DocumentsWeb/36585/FM020_Respondent_Meredith-Katharine-Borowiec.pdf> at p 8.   
88 Knight Redding, M “Mitigated Homicide” (2016) University of Otago <www.otago.ac.nz/law/otago638166.pdf>. 
89 Michelle Oberman, “Understanding Infanticide in Context: Mothers Who Kill, 1870-1930 and Today” (2002) Journal of Criminal Law 
and Criminology 92 at 707-738. 
90 Oberman, above n 88. 
91 Section 23.   
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This antiquated law, with what are reported to be misconceptions regarding the mental state of women after giving 

birth, is outdated.  There is a minimal scientific basis for the notion that lactation and that the effects of childbirth 

are connected to women that commit infanticide.92  The provisions of “lactation” and “disturbance of the mind 

due to the effects of giving birth” may need to be removed from the current legislation or at least reworded.   

 

Legislators need to recognise the status that should be afforded to babies and children in society.  As New Zealand 

has one of the highest rates of child abuse, this should be at the forefront of society’s mind.93     

 

The infanticide provision should most certainly operate to sympathise with those offenders who have a medical 

diagnosis of a mental disorder at the time of committing the offence, however, a mere “disturbance of the mind” 

seems insufficient to protect the most vulnerable of victims.  A person who murders a child (other than a 

psychopath) is most likely to be found to have a disturbance of the mind when they committed the offence.   

 

4.1 Fathers’ – Can this offence be gender neutral?:   

 

Infanticide is legislated as a gender specific offence in New Zealand and the other jurisdictions researched.  

Historically, there was reason to support the notion that the offence and defence should be gendered.  This is 

because there was a strong connection between unmarried mothers/illegitimate children and the unwanted 

pregnancy.  Often this would mean that these women would lose their employment and become homeless, with 

no means to care for the illegitimate child.  There were cases of masters who had impregnated their servants.94  

This, in New Zealand, Australia, Canada and the United Kingdom is no longer prevalent, however, this helps to 

explain why the legislative language was produced in a gender specific manner.   

 

The arguments for this section to be gender specific are based around the fact that males would not be able to 

meet the elements required in the legislation of lactation and/or to be suffering from the effects of giving birth.95  

It is acknowledged that this was based on the evidence available at the time of incorporating infanticide into 

legislation. However, the ongoing review of legislation may expose statutory provisions that need modernisation 

as society evolves and changes.         

 

Lactation, however, has been proven not to be gender specific.  Male physiology is equipped with all that is needed 

to lactate.  Lactation is based on a single hormone, prolactin, which is created in the pituitary gland and in males, 

this can also be created by the prostate.96  Where enough of this hormone is produced, a male will lactate.  The 

production of this hormone can be caused in males when the liver is not functioning optimally, some medications 

cause males to lactate and another example of male lactation was reported when there was a pituitary tumour.97   

 
92 Brenda Rosalie Midson “Why did they do it? Moral sensibilities, motivating reasons, and degrees of moral blame in culpable homicide” 

(LLB PhD Waikato University 2018).  
93 Child Matters “Educating to Prevent Child Abuse” (March 2021) Child Matters <www.childmatters.org.nz/insights/nz-statistics/>.  
94 Kelly, J “INFANTICIDE IN EIGHTEENTH-CENTURY IRELAND.” (1992) Irish Economic and Social History JSTOR 

<www.jstor.org/stable/24341845> at 5-26. 
95 Section 178.   
96 Melissa “Can Men Lactate and Breastfeed Naturally?” (13 April 2018) QRIUS <https://qrius.com/can-men-lactate-and-breastfeed-babies-
naturally/>.  
97 Al-Chalabi M, Bass AN, Alsalman I. “Physiology, Prolactin.” [9 May 2021]  Treasure Island (FL) 

<www.ncbi.nlm.nih.gov/books/NBK507829/>. 
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Historically there have been reports of males who have breastfed babies when the mother has stopped producing 

breastmilk or died.98  It is also reported that fathers expecting a child and fathers with new-born children have had 

spikes in their prolactin levels and reduction in their testosterone levels.99  Research has been done in relation to 

mothers who have adopted children and have reportedly been able to achieve milk production.100  A study on the 

quality of the milk produced has reported that the milk produced by males is much the same as that produced by 

females after childbirth.101   

 

All of this would indicate that whilst the majority of males/fathers do not lactate, it is not impossible for a male 

to lactate.  While this may not be considered “normal functioning”, there are also woman who do not produce 

milk or produce an inadequate amount. This, however,  would not exclude such women from this provision, as 

the “lactation” element in the legislation has been used in cases where the mother’s breastmilk had stopped, which 

had caused her “disturbance”.102           

 

The psychological effects a male may experience after the birth of a child has been explored.  There is evidence 

that males also suffer from antenatal and post-partum depression.103  The numbers of fathers who are believed to 

suffer from this is said to be between 8-10%.  It is further reported that this is generally described as a major 

depressive disorder occurring soon after the child is born.  Interestingly, however, the same risk factors are 

identified for fathers as are for mothers. These include previous episodes of depression and changes to 

hormones.104  It was found that fathers were more likely to experience mental distress at this time if they had a 

previous history of depression and/or anxiety.105  It is reported that all non-birthing parents can experience 

antenatal and postnatal depression.106   

 

Male hormone changes during pregnancy include an increase in their levels of prolactin and a decrease in their 

levels of testosterone. One study on male hormone levels revealed that there is a link between the fathers and 

mothers change in hormones prior to the birth of the child.107    

 

A cisgender male is not capable of giving birth.  So this would mean that there would be no way to  meet the 

requirement of “due to the physical effects of giving birth”. However, psychological and physiological effects do 

 
98 Swaminathan, N “Strange but True: Males Can Lactate” (6 September 2007) Scientific American 
<www.scientificamerican.com/article/strange-but-true-males-can-lactate/>.   
99 Hashemian, F et al “Regulatory role of prolactin in paternal behavior in male parents: A narrative review.” (2016) National Library of 

Medicine <www.ncbi.nlm.nih.gov/pmc/articles/PMC4970346/> at 182-187. 
100 Melissa, above 96.    
101 Kulski JK, Hartmann PE, Gutteridge DH “Composition of breast fluid of a man with galactorrhea and hyperprolactinaemia” (1981) 
National Library of Medicine <https://pubmed.ncbi.nlm.nih.gov/7462406/>.    
102 Stuebe, A. M., Grewen, K., Pedersen, C. A., Propper, C., & Meltzer-Brody, S “Failed lactation and perinatal depression: common 

problems with shared neuroendocrine mechanisms?” (2012) Journal of Women's Health <https://doi.org/10.1089/jwh.2011.3083> at 264-

272.  
103 Plunket New Zealand “Dads’ mental health” Plunket New Zealand <www.plunket.org.nz/being-a-parent/being-a-dad/your-mental-
health/>.  
104 Scarff, Jonathan R. “Postpartum Depression in Men.” (2019) National Library of Medicine 

<www.ncbi.nlm.nih.gov/pmc/articles/PMC6659987/>. 
105 Ibid.  
106 Raising Children “Antenatal and postnatal depression: fathers and all non-birthing parents” (10 August 2021) Raising Children 
<https://raisingchildren.net.au/grown-ups/looking-after-yourself/anxiety-depression-before-after-birth/antenatal-postnatal-depression-men>.    
107 Lehman, S “Fathers-to-Be May Have Hormonal Changes Too” (8 January 2015) Reuters <www.scientificamerican.com/article/fathers-

to-be-may-have-hormonal-changes-too/>.  
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impact males.  There is the consideration here that transgender male or non-binary person may give birth and 

identify as male on all legal documents.  This may cause a significant stretching of the word “mother” and 

“woman” in order to accommodate a person in these circumstances where, but for the word “woman” and “her,” 

this legislative provision would be applicable.  In these instances the law may be used to dismiss the availability 

of the offence and defence to the person based on their gender identity.  This would be manifestly unfair and a 

breach of the right of gender minorities to be treated equally before the law.108  Alternatively, the law may be 

further expanded to include all persons that “birth a child”.  This, in turn, would narrow down the legislation and 

annul the case law expansion of including non-biological children that may be the victim of this crime. [Provided 

“any child of hers” was changed to “any child to whom a person has given birth” or words to that effect.]        

 

There have been reports from the New Zealand Human Rights Commission and the New Zealand Law 

Commission in relation to provisions within the Crimes Act legislation that is gender specific and discriminatory 

to males.109  Infanticide was included in the report from the Human Rights Commission and inherent gender bias 

from the Courts of New Zealand was identified by the New Zealand Law Society.  There was recommendation 

that New Zealand rectify these inequalities and to ensure that both male and female offenders are treated fairly 

and in the same way.110  This begs the question of why there is such a resistance to the idea that males should not 

have the same recognition in relation to their mental health after the birth of a child as females do.    

 

Males can lactate and females that have not recently given birth to a child are capable of lactating, thus this 

element would appear to be redundant and based on old medical beliefs that are now without foundation.  It is of 

note that the lactation element is scarcely relied on in relation to contemporary cases of infanticide.   

 

The evidence suggests that both males and females experience antenatal and postpartum hormonal changes and 

are similarly prone to recognised post-partum mental health disorders.  It appears that without the inclusion of the 

words “woman” and “hers” in the infanticide provision, this section would be available to all that are lactating 

and/or suffering a disturbance of the mind due to the effects of the birth of a child and commit this crime.  

 

It must be recognised that the fathers mental health is largely being ignored within this area, where the evidence 

provides that all parents may suffer physiological and psychological effects during the pregnancy and after the 

birth of a child. 

         

5.1 Fitness for Purpose: 

 

Infanticide is a form of culpable homicide.  This is explicitly acknowledged in the governing legislation.111  Prior 

to the import of the infanticide provision women would have been charged with murder.  Historically, being found 

 
108 Human Rights Commission “Rights of Sexual and Gender Minorities” (2010) Human Rights in New Zealand 

<www.hrc.co.nz/files/1914/2388/0525/HRNZ_10_rights_of_sexual_and_gender_minorities.pdf> at s 4.  
109 New Zealand Law Commission “Gender Bias” (2021) New Zealand Law Commission <www.nzlii.org/nz/other/nzlc/report/R82/R82-

17_.html> and Human Rights Commission – “Mens Rights” Human Rights Commission (2020) <www.hrc.co.nz › files › Men27s_Rights – 
document>.  
110 Human Rights Commission “Mens Rights” (2020) Human Rights Commission <www.hrc.co.nz › files › Men27s_Rights – document>.  
111 Section 178(1).   
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guilty of murder would have resulted in a death sentence112 and those found guilty of manslaughter were sentenced 

to life imprisonment with hard labour.113  These sentences were previously mandatory and there was no discretion 

available to Judges at the sentencing stage.  In the Crimes Act 1908, infanticide was within the homicide section 

of the Act and was not a standalone offence.114  In line with the United Kingdom, in 1957, proposal was made for 

infanticide to be moved out of the class of murder or manslaughter to become an individual offence, with a reduced 

sentence.115 This came into effect when the Crimes Act 1961was enacted. The death sentence for murder was also 

abolished in 1961.116   

 

Currently, the legislation provides that where one is convicted of murder there is a mandatory life sentence.117   

The sentence  for manslaughter is also  imprisonment for life.118  The important distinction between these crimes 

is when it comes to sentencing.  At the sentencing stage the Judge now has discretion.  Under the Sentencing Act 

2002, a sentence for life-imprisonment for murder with a minimum parole period of ten years would be 

applicable.119  However, a conviction for manslaughter operates differently.  Upon conviction of manslaughter, 

the maximum sentence is life imprisonment, although, there is no minimum sentence.120  In this area the Judge 

has discretionary power and may use this where there are differing levels of moral culpability that may be relevant.  

This allows for the Judge to take into consideration the circumstances and not only the outcome, which is the 

death that resulted.121   

 

There is reportedly no connection between lactation and mental disturbance found in these offenders, nor is there 

a connection found between the mental disturbance and the physical effects of giving birth to a child.122  

Infanticide is absent from the current DSM and this reflects the lack of medical evidence of the illness being 

something apart from other generalised mental conditions.  It is reported that it is more likely to be circumstances 

that lead to the offence of infanticide being committed123 or pre-existing/predispositions an individual has.  If this 

is the case then the current legislation is too limited in scope as these circumstances, that are found to be the cause 

of the disturbance, are often likely to persist over some period of time.  It is also limited by the fact that this only 

applies to females, where it is recognised that the same psychological factors would effect males in a similar, if 

not the same, manner.124     

 

A gender non-specific defence: 

 

 
112 Criminal Code Act 1893, Part XVI and XVII at s 167.   
113 At s 171. 
114 Crimes Act 1908, s 174.   
115 Crimes Bill - 61 - 1 “Explanatory Note” (1957) NZLII <www.nzlii.org/nz/legis/hist_bill/cb195961192.pdf>.  
116 The Act repealed the Crimes Act 1908, and came into force on 1 January 1962: Crimes Act 1961, s 1(2). 
117 Section 172.  
118 Section 177.   
119 Sentencing Act 2002, s 103(2).   
120 New Zealand Law Commission “Understanding Family Violence: Reforming the Criminal Law Relating to Homicide” (9 May 2016) 

<http://r139.publications.lawcom.govt.nz/Chapter+11+-+Sentencing+for+homicide/Sentencing+for+manslaughter> at [11].  
121 Ibid.  
122 Sanjeev, above n 83 at 713. 
123 At 714. 
124 Department of Justice Canada “Homicide Working Paper 33” (1984) Law Reform Commission of Canada <www.lareau-

law.ca/LRCWP33.pdf > at 76.     
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Whilst it is acknowledged that the basis for the infanticide provision was the belief that the post-partum mental 

state only affected women, the scientific basis for this does not appear to be established.  This is reflected in the 

absence of these illnesses from the DSM and the lack of  any supporting medical evidence.  There are patterns 

that have been revealed between women that commit infanticide.  These are reported to be that the mothers are 

often poor, isolated, single parents, limited in their education and had a previous history of mental health 

problems.125   It is reported that scientific and medical reasoning, of stating there was a biological basis for the 

commission of infanticide was used as a less contentious way of showing leniency to women that commit the 

crime of infanticide, even though this was not extensively accepted in scientific circles.  This was based on the 

common perception of the offenders postpartum state held by society.126   

 

The offence of infanticide may have been created to appease sympathetic juries that did not wish to convict 

mothers for murdering their children. This is evidenced in the historical cases where juries refused to convict 

women.127  Medical and scientific evidence no longer supports legislation justifying the special treatment of 

females who murder, especially when this sympathy is not afforded to males.128  

 

There should be no special treatment based on gender and unsubstantiated medical claims.  Recognising the fact 

that mental illness occurs in new or expecting parents is, however, important.  Peripartum onset is recognised in 

the DSM and the DSM is utilised to diagnose males as well.  This is done under the diagnosis of severe depressive 

disorder.  What must be remembered is the fact that these illnesses are likely to be underlying in both males and 

females and are triggered or exacerbated by the birth or a child, not because of the birth of a child.        

 

5.2 Diminished Capacity as an Alternative:  

 

Diminished capacity is a partial defence that is available in some overseas jurisdictions.  Argument has been put 

forward to include a gender neutral defence of diminished capacity to reflect the fact that when some offenders 

commit a crime they are not acting within the normal parameters of mental capacity, but would not meet the high 

threshold that is required to obtain a successful insanity defence.129  The New Zealand Law Commission has 

reported to Parliament in relation to the introduction of a partial defence of diminished capacity.130  The Law 

Commission suggested diminished capacity should exist where the defendant is not considered legally insane at 

the time of committing the offence, but was suffering an abnormality of the mind, which substantially impaired 

their mental responsibility.131  The argument is justified by the fact that those found legally insane would be found 

to have no fault, so mental incapacity shy of this threshold, should partially mitigate some culpability.132  

 

 
125 Hatters Friedman, Susan, and Phillip J Resnick. “Child murder by mothers: patterns and prevention.” (2007) WPA 6 137 at 139. 
126 Sanjeev, above n 83 at 714. 
127 Smith, J.C. and Hogan, B Criminal Law (3rd Ed, Butterworths, London 1973). 
128 Homicide Working Paper 33, above n 124 at 76. 
129 Charlotte Greenfield “Alternatives to the Partial Defence of Provocation” (LLB (Hons) Dissertation, University of Otago, 2011) at [4].  
130 New Zealand Law Commission “Battered Defendants Victims of Domestic Violence Who Offend” (August 2000) New Zealand Law 
Commission <www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC%20IP39%20Final.PDF> at [8].   
131 Westaway, above n 3. 
132 Westaway, above n 3.  
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A partial defence of diminished capacity, although not specific to infanticide is an alternative that should be 

considered in light of the current medical and scientific evidence, if there is resistance to the inclusion of males 

within the offence of infanticide.             

 

6.1  Conclusion:  

 

In New Zealand the occurrence of infanticide is considered to be minimal.  From 1994 to 2004 there were seven 

convictions for infanticide in New Zealand and overall there were 59 cases of infanticide recorded for the period 

of 1979 to 1998.133  While it is recognised that the cases are considered a somewhat rare occurrence, this should 

not be used to justify the diminishment of the status of babies, infants and children in New Zealand.  The right to 

life and security of the person is fundamental and included in New Zealand legislation.134  

 

New Zealand’s statutory provision of infanticide including children as victims up to the age of ten, is too high.  

This does not correspond with any definition of infanticide in other jurisdictions, which consistently  use  an upper 

threshold of twelve months as the age of the child beyond which infanticide is unavailable.  This is the case in 

New South Wales, Canada and the United Kingdom.   It is also a concern that the child need not be the woman’s 

biological child (nor one she gave birth to). Nor does the legislation require a connection between the birth and 

the commission of the offence.  The argument for the inclusion of non-biological children, however, may be 

relevant, in situations such as surrogacy and assisted reproductive services.     

 

Although in New Zealand women found guilty of infanticide have historically not served a custodial sentence, 

the Act allows for indefinite detention in a psychiatric ward.  This would be unnecessary if, as required, the mental 

disturbance is caused by lactation or the effects of giving birth. This would mean that the disorder is likely to be 

transient and indefinite detention would be unjustified once the disturbance had passed. 

 

The legislation needs to reflect modern medical scientific principles to ensure that the provision is fit for purpose 

in New Zealand. This will require further  research and study.  Significant research and reporting will need to be 

done in relation to the connection between social stressors and the offence being committed to provide clarity and 

to potentially provide a support network to minimise the occurrence of infanticide.  Trials of different options for 

parents and in particular females who do not want their child need to be done.  Anonymity needs to be a key 

consideration here.  There needs to be clear screening of both males and females in relation to antenatal and post-

natal mental health conditions.           

 

I propose that the legislation is reworded to include that the provision is available to a “parent” of the child, be 

that the mother, father or any other non-birthing parent of the child that is suffering from a disturbance of the 

mind.  A disturbance of the mind should be defined in the Act as a disturbance of the mind that qualifies as a post-

 
133 New Zealand Herald “Infanticide Defence Review” (October 2004) New Zealand herald <www.nzherald.co.nz/nz/infanticide-defence-

review/OLPXJBOWHLNUYALTKHAGY4B5R4/>.    
134 New Zealand Bill of Rights Act 1990, s 8.   
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partum disorder,  including severe depression or psychosis as recorded in the DSM.  “Baby blues” should not be 

considered sufficient.  Given that there is recognition that males also suffer from post-partum conditions, this 

would provide a basis for the statute to apply to male and non-binary offenders as well.          

 

The legislation would benefit from the removal of the link between lactation and causing the death of a child as 

there is minimal scientific and medical evidence to support the nexus between the two.  This element appears no 

longer fit for purpose.     

 

The age in relation to children that can be the victims of infanticide should be lowered to the age of 12 months 

old. This would be within the normal parameters of how infanticide is defined in other jurisdictions.  Offences 

against children older than this would require the offender to plead insanity as a defence.  Alternatively, the 

introduction of the partial defence of diminished capacity to apply to children over this age could be explored.          

 

The definition of who is a victim also needs to be reconsidered.  The victim should not include a child who is not 

the natural child of the offender.  This is to reflect the position that in New Zealand “any child” has been 

interpreted to include non-biological children of the offender.  This development is at risk of further expansion, 

which results in no justice for the children who are victims.  However, inclusion of a child who is the product of 

assisted reproduction should be included, even if there is no biological link to either parent.       

 

Further review needs to be made of the support and mental health assessments of those that are parenting the 

child, this would be an attempt to reduce the number of cases of infanticide and assist those that require it.  I note, 

that this will be of no assistance to those that commit neonaticide if the pregnancy has been concealed, however, 

would benefit the majority of parents.  Concealed pregnancies that receive no antenatal care may be able to be 

reduced if there was a clear system of education in relation to unwanted pregnancies, anonymous antenatal and 

delivery services and easy access to these services.   

 

Overseas, the option of “baby hatches” and “safe havens” is said to reduce the need for mothers to take drastic 

measures to relieve themselves of an unwanted child.  The introduction of this may reduce the number of cases 

of infanticide and neonaticide.  There is only a small number of infanticide cases known to occur each year, so 

this type of facility may be viable and not at risk of overburdening the State.  These safe havens should certainly 

be available anonymously and available to both mothers and fathers.     

 

A review of the sentencing in relation to those convicted of infanticide also needs to occur.  Whilst acknowledging 

that there still needs to be leniency available to attempt to discourage juries from circumventing the law all 

together and finding defendants that are guilty, with perceived low moral culpability, not guilty.  Sentencing 

should be reflective of the crime committed and the Act should contain a minimum period of treatment or 

detainment.        
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It must be remembered that justice is not only supposed to be done, but it must also be seen to be done.135       

 

Proposed within the Infanticide section of the Crimes Act: 

 

Definition: Disturbance of the Mind; A disturbance of the mind suffered by a parent of the child that is recognised 

within the Diagnostic and Statistical Manual of Mental Disorders (DSM).  There need only be a diagnosis, the 

severity of that is not to be equated to insanity, nor may this diagnosis be trivial. 

 

Where a parent causes the death of any child of theirs under the age of twelve months old in a manner that amounts 

to culpable homicide, and where at the time of the offence the balance of their mind was disturbed, by reason of 

any underlying or consequent disorder upon pregnancy or child birth, to such an extent that they should not be 

held fully responsible, they are guilty of infanticide, and not of murder or manslaughter.   

 

Upon conviction there is a minimum period of detainment of 1 year, this may be in a hospital, facility or a prison 

and a maximum sentence of 5 years detainment.      

 

 

 
135 Rex v. Sussex Justices [1924] 1 KB 256.   
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